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BLT OF ISSUL PPECCUTED 


“hether an in-court identification of appellant by a witness 


denied appellant due process of law where the witness had made a 
prior identification of appellant at a preliminary hearing under 
circumstances that had made it unnecessarily sugsestive ‘and con- 


ducive to irreparable mistaken identification. 


This case has not previously been 
before this Court under any other 
name or title. 


PREFERENCES TO RULINGS: None 


Wo. 24,949 


UTITED SPAZES OF AIERICA 


TURRANCE G. BLAIR, 


Xppellant. 


Appeal From The United States District Court 
for The District %f Columbia 


BPIEF FOR APPELLANT 


JURISDICTIONAL STATE! ENT 


This is an appeal from conviction for violations under Title 22, 


Sections 2901, 3202, 502, of the District of Columbia Code. The 


United States District Court had jurisdiction to try appellant. 


*his Court has jurisdiction of this appeal under Title 28, Section 


1291, of the United States Code. 


2- 
2 CARS. ENT OF Tit CASE 


A. statement of Proceedings 

In an eleven--count indictment filed February 12, 1969, 
appellant was charged along with Charles L. Jones and alfred L. 
Sweeney * with armed robbery, robbery, and assault with a dangerous 
weapon, in violation of 22 )- C. Code 2901, 3202, 502, on November 12, 


1968. The offenses took place at King"s Liquors 2 liquor store 


located at 3223 - 23rd Street, S. =., Washington, D. C- Appellant 


was arrested on iloverber 21, 1968, and appeared at a preliminary 
hearing before the Unite. States Commission for the District of 

of Columbia on Decerber 3, 1968. He was arraigned on February 28, 
1969, and pleaded not guilty. Defendant Sweeney withdrew his plea 
of not guilty anc entered his plea of guilty to count 7 (Armed 
Robbery) on May 20, 1969. Defencant Jones had been returned to 
St. Elizabeth’s Hospital for mental examination of his competence 
to stand trial and was still there when appellant's votion for 
severance was granted on September 12, 1969. On sloveiber 19, 1969, 
trial commenced before Judge Green and a jury. Counts 10 and 11 
were dismissed and the names of the other two defendants were 
deleted from the indictment. On Wovenber 20, 1969, the trial 
CERES with verdicts of guilty on two counts of armed robbery 
an two counts of assault with a dangerous weapon. This appeal 


was noted on February 19, 1970. 


B. Preliminary Hearing 
on Noverber 21, 1968, appellant was arrested and taken before 


the Unitec States connissioner. The case vas continued to becein- 
ber 3, 1963, in oruer to arrance for Legal aici counsel for aprellant. 
fhe preliminary nearinc took place on that date and avpellant with 
co-defendants Tones and Sweeney were present. Also present were 
counsel -- one for apyellant and one for the other cefendants ~~ ana 
an Assistant Unitec States Attorney- 

Ricnard Donaldson, a clerk in Ving's Liquor who was present at 
the robbery. testified that he haa previously identified defendant 


sweeney in a lineup but pointed to defendant Jones. (P.H.Tr-. 10, 11) 


cellant. (P.H.Tr. 12) Ne testi- 


He then identified Sweeney and ap 
fied that he had »een shown photocraphs the day of the robbery and . 
twice the next day. (P.N-?fr- 15) He had identified two photographs 
the first day and two the next day but did not remember when he 
jaentified the puotocraphs of Sweeney anc appellant. (P.u.Tr. 23) 
Detective Marry A. Noone of the Robbery Squad testified that 
ne had investigates the robrery and hac been present at the lineup 
on sioverber 19, 1966, when defendant Jones had been identified by 
Fred Lukat, the manager of King's Liquor. ‘*- Lukat was not at 
the hearing because of illness. (P.H.%r. 26~29) 
The Commissioner nelda the three defendants for the grand jury. 


(P.2.Tr. 29) 


c. Motion To uperess In-Court Identification 


é At the trial, the jury was excludeé@ while Judge Green held a 


hearing on the identification of appellant. Freé@ Lukat was the 


first witness anc testified as follows: 


iks ve was the nanacer of “ine’s Liquor and was present on 


November 12- 1968, waen the store was robbed. (Tr. €) 


a 
. 


2. At about 3.30 p-m-, he was in the back of the store, 
behing a gate, checking in merchandise. ‘The store waS on one £loor 
with about ten feet partitioned off ane entered through la gate. 
(wr. 6) 

3. KR man put a gun on him and another put a gun on the 
helrer from Kronheim Company. ‘le was friskead for a cun, which he 
did not have, and in response to a question, said that the gur 
was by the casi: register. lie was marched to the cash register 
anc the man took the ¢un and money from the register, after the 
witness opened it. He was richt peside the man and saw his face 


clearly. ‘The lights ivere on. (Tr. 17, 18) 


4. Vir. Donaldson, the clerk in tue store, was marched to 


the back to show the. the safe and said that he didn't know the 
combination, but that the witness Gid. Appellant then walked the 
witness to the safe, had him open it, and took the Boney out of 
it. $, 9) 

5. He had a good look at all the men. He was at the safe 
four or five rinutes, anc two minutes at, going to, aod returning 
from the register. (fr. 10) 

G. He saw Detective iioone the same day and gave him a des- 
eription of the men. He said appellant had been wearing a dark 
coat and a hat and what looked like a little coatee, ané was five 
feet six or seven inches, and 140 pounds. (fr. 11) 


7. The next Gay, Detective <Joone showed him some photographs 


ane he naée two identifications. (‘Sue Government hac seven 
photographs »arke« for identification.) (“r. 12) 

3 oe Ne identified appellant as the “ain speaker” and the 
one who had taken him to the casa recister. (fr. 14) 

9. The vhotograch of appellant ha@ ink marks on it to 
resemble a goatee that hac not been on it when ‘loone had shown it 
to him. (fr. 15) (pef. 2) 

10. Ge had describec only two of the men to the police. 
Avpellant's gun was physically touching him. He saw the gun. 
He sav appellant’s hands. (fr. 16, 17) 
11. He identif appellant's photograph even though it 
not show a coatee or a hat. we was able to do so because of 
nose ané eyes. (Tr. 21) 
on redirect examination, he testified that he had identified 
men in a lineup. (?r- 23) 

Phe next witness was Richare Donaldson who testified as 
follows 

1. Fe was employee at King's Liquor and present at the 
robbery. (Tr. 26) 

2. He was behind the counter in the store, empty of custom- 


ers, when two men walked in and went to the back. two others went 


to the counter, >ut a pistol on him, and marched hir to the front 


of the store, asked him where the safe was, marched him to it, 
and told him to open it. He said he could not, but that Lukat 
could. lLukat was brought to the safe and opened it. The man 


took the money from the safe and took personal possessions from 


the witness and Lukat. (Tr. 26, 27) 


3. ile was able to see the face of the man who took Lukat 


to the safe anc identified appellant as that man. (Tr. 28) 

4. On the sare day, he gave Detective Noone a éescription 
of apocllant: a leather coat and a hat, five feet seven or eicht 
inches, 145 or 150 pounds. (Tr. 29) 

5. The following day, he identified two photographs. (The 
Government had two photoyrapiis marked for identification.) He 
jdentified appellant's photograph but said that he did not renem— 
ber the ink marks being on it. (Tr. 30, 31) (Def. 2) 

on cross examination. the witness testifiec as follows: 

6. Appellant was 18 to 20 years old at the time he saw hin 
at the store. (Zr. 32) 

7. All the men wore leather coats. (Tr. 32) 

3. The closest he was to appellant was two to three feet. 
ue saw appellant's gun. [fe saw his hands. Appellant did not 
have a moustache -- just some fuzz. Me did not oes if 
apvellant had a beard. (Tr. 32, 33) 

The next witness was Detective Harry A. loone who testified 
:as follows: 

1. On November 12, 1968, he went to King's Liquor and was 
given cescriptions of men by Lukat and Donaldson. 4 necro males; 
2 were five feet seven or eicht inches, dark skinned, medium 
prown complexioned, dark coat and dark pants, and dark automatic. 
(Tr. 34, 36) 


2. Qn the following day, he returnea to the store and 


showed Lukat some photographs. ie identified the seven photographs 
the Goverment had marked for identification as those he nad 

shown Lukat. ie stated that the inking on appellant's photograons 
had been put on by his partner after Lukat and Donaldson had 


identified it. He showed the same photograshs to Zonaldson who 


identified appellant’: photograph. (fr. 36) 


On cross examination, the witness testified as follows: 

3. Hie ha@ shown Lukat and Donaldsen about 30 or 490 photo- 
graphs. (Tr. 38) 

4. Appellant's photograph had beer taken on July 26, 1963. 
(fr. 41) (Def. 2) 

The court found that the two identifying witnesses had been 
able to identify indepenéently the appellant from nhotographs ,; 
ana in the courtroom, and ruled that both icentifications would 
stand. (tr. 46) 

D. The Trial 

The first witness was Fred Lukat who testified as follows. 

1. Appellant and Sweeney were the two men who came to the 
back of the store first and put guns on hin. (Tr. 70) He 
identified appellant, guessed that he had been in his presence 
about eicht minutes and that appellant had been two feet in front 
of him when he first put a gun on the witness. (@r. 74, 75) 

On cross examination the witness testified as follows: 

2. be was shown a photograph of a man and testified that 
it might have been shown to his. (Tr. 77) (Def. 1) 


3. he men @ic not all have the same coat or hat. 


4. de had observed appellant's hands ‘real good." 
The rest of his testimony was @ repetition of that ciiven in 


hearing on the Motion. : 


Phe next witness was Richard Donaldson who testified as 


follows: | 


1. lie identified appellant who had been with hir at the 
safe for three, four or five minutes. (@r. 95) : 

2. ie gave Detective icone a description of all five men. 
(Tr. 97) 

3. He could not say for sure that he had seen the first 
photograph shown by appellant's counsel to Lukat. (Tr. 98) (Def. 2) 


Qn cross examination he testified that he had told the police 


that all four men inside the store wore leather coats. 
Phe rest of his testimony was a repetition of that given at 
the hearing on the Hotion. | 
The next witness was Albert vesper who testified that he 
was unloading his truck of liquor outside Kings Liquor when the 
robbery of the store took place, but did not see any of | their 
faces. (Tr. 107) 

She next witness was was Detective llarry A. Noone whose testi- 

was the same as in the hearing on the Motion. | 

On cross examination, he testified as follows: 


1. That the number one man’ who did the talking was the 


one wearing a Gark leather jacket. (Tr. 117) 


2. “he mnunber one man” was Alfred Sweeney. (Tr. 118) 


3. The photograph of appellant igentified sy Luxat and 
Donaldson was taken July 16, 1963. (tr. 120) 

4. lie had seen the subject of the photograph (Def. 1) but 
had not shown it to Lukat ané Donaldson. (?r. 120) He did not 
renerber his name, but it was not appellant. (fr. 122) 

On redirect examination, he identified a photograph of 
appellant taken tovember 20. 1968. (fr. 123) (Covt. 7) 

The first witness for the cefense was Donald Brown who spent 
a 14-hour day with apoellant between jovember 11 anc 14, 1968, 
but did not remember the date. (‘tr. 135) 

The next witness was %1fred Sweeney who had pleaded guilty 
to armed robbery as a co-defendant in the instant case. Ue 
testified that appellant was not present at the robbery. (Tr. 138) 

Upon cross examination, he testified as follows~ 

1. He had sicned a statement ten days before entering his 
plea of guilty, which he read from the stand. It stated that 
appellant and Jones had held up Lukxat and that he was the one who 
held up the driver outsice tne store. (Pr. 141) 

2. He had told his attorney before he signed the statement 
that he wished the other two names erased. (Tr. 142) 

Appellant then testified as follows 


1. On woverber 12, 1966, he was drinking with Donald Brown 


from 12:30 p.t. to 6.00 p.m. in a house on Girard Street, when he 


was tcld by a third person that a ropbery had been committed. (Tr. 
148) 


2. He then walke¢é through ‘lieridian Park with the four men 
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who had committec the robbery. ilbur Pobinson crew @ pistol 


. 


on him and dexanded his gun. he said that he @ien't have it and 


ran.  e was snot twice in the back. Two police officers 

squad car took bir te the nospital. ue told ther tuat he 

been shot s2cause it was thoucht that he was 7oing to tell about 
the robbery. (Tr. 149, 150) : 

3. ye next day he told a detective about the rophery and 
on the second or third day, he gave Jatective Lioone information. 
(Tr. 150) 

4. Detective wJoone arrestee him in the hospital anc: took 
hit to the Robbery Squad office. (tr- 152) 

5. Ye identifiec Sef. las a photograoh of ‘tilbur Lee 
Robinson. (=r. 153) 

&. We had never been in Ninds Liquer store- (ex. 154) 

On cross examination, ne testified as follows: 

7. “4a had known Jones since childhood and Broeney for 
three to four years and saw the™: on Hovember 12, 1968,' in an 
apartment in the 1409 block of Girard Street. (Tr. 155) 

8. re did not know which of the four men shot hin. (Tr. 

9. netective |,oonce asked hin while in the hospital if he 
7 knew :{ilbur Tobinson. | 
on redirect evarination, he testified that he hada a funcus 


erowth on his fingers which ne had had for three to four years. 


whe Government called Joseph Lyman, court -apzointed attorney 


for Alfrec Sweeney, who testified that sueeney hed sinned a 


ll - 


statement in his presence and after a conference regarding its 
contents. tir. 173) 

Phe Government recalled Detective .ioone who testified that 
he had not seen aopellant petween November 12, 1968, and tiovenber 20, 
1968, had not ciscussea the robbery with hin until. he took hir 
to the Robbery Gquad office on November 29, 1968, and that appellant 


had never sentioned ‘7ilbur Lee Robinson. (Tx. 175) 


STATIUGENT_OF POLIT 
Plain error substantially affecting appellant's yichts was 

committed when an in-court iltentification was admitted into 

evidence because it was tainted by a prior identification at a 


preliminary hearing held under circumstances unnecessarily 


suggestive and conducive to irreparable mistaken identification 


as to deny appellant due process of law. 


S2ATUTES TIVOLVED 


§ 22-2901. Robbery. 
“thoever by force or violence, whether against 
resistance or by sudden or stealthy seizure 
or snatching, or by putting in fear, shall 
take from the person or irmediate actual 
possession of another anything of value, is 
guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not 
less than six months nor more than fifteen 
years. 

§ 22-3202. Committing crive when armed -~ Added 
punishment. 
If any person shall commit a crime of violence 

in the District of Columbia when armed. with 

or havine readily available anv pistol or 


other firearm, he may, in addition to the 
punishnent provided for the crime, be punished : 
>y imprisoniient for a term of not more than 
five years; upon a second conviction for a 
crime of violence so committed he may, in 
addition to the punishment provided for the 
crine, be punished by imprisonment for a term 
of not nore than ten years; upon a third 
conviction for a crire of violence so committed 
he may, in additicn to the punishrent provided: 
for the crime, be punished by imprisonment 
for a term of not more than fifteen years; 
upon a fourth or subsequent conviction for 
a crime of violence so committed he may, in 
addition to the punishrent provided for the 
crine, be cunished by imprisonment for an 
additional period of not more than thirty 
years. 

5 22-502. Assault with intent to comeit mayhem or 
with dancerous weapon. 
Every person convicted of an assault with 
intent to commit mayhem, or of an assault 


with a dangerous weapon, shall be sentenced 
to imprisonment for not more than ten years. 


SUMMARY OF ARGUMENT 
at a preliminary hearing before the United States Commissioner, 
appellant was identified »y an eyewitness under circumstances so 


unnecessarily suggestive as to deny him due process of law and 


therefore fatally taint a later in-court identification. Although 


appellant, who had counsel, was permitted to waive an opportunity 
for a lineup, his right to fundamental due process was violated 
By the identification at the hearing. The Government failed to 
show by clear and convincing evicence that the in-court jidentifi-— 


cation had an independent source. 


ARGUMENT 

The Government's case rested solely on the identification of 
appellant by eyewitnesses. ‘there were four persons, other than 
the robbers, who were present at the event: 

1. The helper of the liquor distriluter's truck who was in 
the back of the store with Lukat vhen the two men entered and put 
guns on them. ‘The unnamed helper was not called. 

2. The driver of the truck, Desper, did not identify 
appellant. 

3. The clerk of the store, Donaldson, identified anpellant 
but his identification was tainted by his iCentification of 
appellant at the preliminary hearing. 

4. The wanager of the store, Lukat, who first identified 
appellant corporeally one year and one week after the event. 

Under the doctrine enunciated in Stovall v. Denno, 388 U-S. 
298, 302, 57 S. Ct.'1967, 18 L. Fad.2d 1199, a defendant is entitled 
to relief if ‘the confrontation *** was so unnecessarily suggestive 
and conducive to irreparable mistaken identification that he was 
denied due process of law.” The confrontation in Stovall was held 
in a hospital room. In United States v. Kemper, -S. 
Bese ce eh scies F.2d (decided 
July 10, 1970) the court approved its application to a station- 
house confrontation. ihe rule should be applied to the confron- 


tation at the preliminary hearing also, as it cannot be denied, 


that the “totality of the circumstances surrounding it was 


unnecessarily suggestive. Appellant's counsel, the Assistant 
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united States Attorney ané the United States Commissioner said as 

much in advising iim of his right” to a lineup. The Commissioner 
particularly descrived the jeopardy facing appellant when he told 

him, out of his considerable experience in this area: | 


Now, if you were at a line-up, he would be 
looking at you in a much larger group of men 
that are lined up. were, of course, the 
witness will see you sitting at this table 
with only three defendants, and if you feel 
that you'll be prejudiced - in other words, 
that it would be acainst your best interests 
to be picked out of three rather than 2 
larger line-up, which would involve maybe 

a dozen or two dozen other people, we'll 
continue your case. But if you want to go 
forward at this point, we'll go forvard. 
(P.E.Tr. 5) (emphasis supplied) 


This offer to continue the case was not accepted by appellant 
who stated: | 


jell, I feel that rather than five or six or — 
one person, if that man is honest and he look | 
out of seeing the person that was in his 
place, then I feel that it's no need for me 
to be waiting for a line~up of any sort. He 
can see me just as well from here as he can | 
in @ line-up. (F-H.Tr. 5) 


And despite the danger to appellant of such a confrontation 


the Commissioner told him: | 
I just wanted you to understanc that you have | 
a right to be picked out of a line-up, and 
that you are waiving or saying that you are 
going to do away with your richt to be picked 
out of a line-up ané@ that you'll take your 
chances on the witness identifying you at this 
hearing or not identifying you. Is that 
clear? (P.u.Tr. 6) 


To which appellant replied, “Yes, sir.” (®.H.Tr. 6) He 
| 


would take his ‘chances. 


It is not necessary to speculate on why he took his chances 

in this critical proceeding. His answers bespoke a confidence 

that the witnesses «ould not identify him. Also, however, he made 
clear his reluctance to wait for a lineup. He rejected a continu- 
ance - or, it should be said, another continuance - because he 

had been before the Commissioner on Noverber 21, the day of his 
arrest. The hearing had been continued for the purpose of obtaining 
counsel for appellant from Lecal Aia. He wanted to get out of 


jail and this seere«. the gaickest way to accomplish that. It 


was not the best way, of course, as 2ll warned hin. 


The potential dancer of this type of confrontation was 
increased by the particular circumstances of this one. As 
apvellant's counsel put it 


The witness who will be testifying today has 
alreacy made at least one identification in 

a line-up of one of the co-defendants, either 
Mr. Sweeney or “ir. Jones. I'm not sure which, 
so that he will see at least one man that he 
has identified before, and that could conceiv- 
ably rake him more hasty to make other 
identifications. (P.H.Tr. 6) 


The appellant understood this danger, also, and stated 
You're trying to say, since he identified one, 
he might take the attitude to say that the 
other two were the people that was involved. 
(P.ui.Tr. 6) 
The record does not show whether appellant knew of yet another 
danger the witness's co-worker, Lukat, had already identified 
the other co-defendant, Jones. (D.H.Tr. 27) 
Thus, the picture of the preliminary hearing shows the witness 


confronting three defendants, one of whom he had already identified 
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and another whor his co-worker had already identified. chis set-up 
was more hazardous than 2 “one-man showun. As stated in United 
States v- wade, 388 U.S. 218, 235, 87 S. Ct. 1926, 12 L. Ed. 2a 
1027 (1967): “It is hard to imagine a situation more clearly 


conveying the suggestion to the witness that the one presented 
is believed guilty by the police.' 


This danger of a confrontation “sO unnecessarily SEIS 
and conducive to irreparable mistaken identification could have 
been avoided by applyinc to the preliminary hearing the warning 


of the court in United States v- ade, supra, at 236° 
Thus in the present context where so many 
variables and pitfalls exist, the first 
line of defense must be the prevention of 
unfairness and the lessening of the hazards 
of eyewitness identification at the lineup 
itself. 


If the preliminary hearin¢ identification violated due process, 


it would subject the in-court identification to challence under 
Stovall. The latter identification, though sometines dramatic, 
is a mere confirmation that the person previously identities is 
then on trial. In fact, in this case the appellant had been 
ordered by the court to stand and be identified to the jury on 
voir dire - in the vresence of the witnesses. It has been noted 
in WALL, EYE WITNESS IDENTIFICATICN IN CRIMINAL CASES, 74, (1965), 
‘that if the witness makes an identification he will usually reaf- 
firm it at trial. 

However, the in-court identification would not pe foreclosed 

| 


4£ the Government established by clear evigence that the in-court 


identification had an independent source. Cleinons vi United 


v 


states, 133 U.S. pop. D.C. 27, 34, 408 F.2d 1230, 1237, (1968). 


The trial judge at the conclusion of the hearing on the Motion 
ruled that witnesses tukat and Donaldson hac been able to identify 
the aprellant independently. in the first instance from the photo- 
graphs and then in the courtroom. (Tr. 46) 

The argument against the jn-court identification in the court- 
room has already been made as to Donaldson. The validity of the 
photographic identification as to both must be examined to determine 
if they were inderendent sources for the courtroom identifications. 

The potential canger of photogravhic evidence lies in its 
suggestiveness. ‘the number and@ manner of showing the photographs 
to the witnesses seem unodjectionable except for the inked “goatee * 
on appellant’s photograph. Both witnesses had told the police 
that one of the robbers had a ‘goatee. (Tr. 11, 37) If the 
inking had been done before or during the showing to the witness , 
it would have invalidated the identification. 

She explanation given by Detective Noone was that his partner, 
Detective Jones, had done the inking, but for what purpose he did 
not say. (P-H.Tr. 40) This explanation should not be treated as 
just a matter of credibility. The possibility of police guidance ° 
is too stron¢. The inkinc vent to the validity of the identifi- 
cation and fairness should require that the Government give fuller . 
testimony on the subject as part of its burden to produce clear and 
convincing evidence of an inderendent source. It was not shown 
that Detective Jones was not available to testify about the inking. 


It should be considered that at the tine of the showing appellant 
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’ 
was in the hospital and had already caiven the police information 
about the robbery. (fr. 159) It would be expected that he had 
become a suspect at that time. If sc, there was no necessity for 
showing his phctograph. A corporeal identification was called for 
and could have been arranged. 2 lineup was held for Jones and 
Sweeney on November 19, at which appellant was not present because 
of his hospitalization. Appellant could have had one on! Novem 
ber 21 when he was taken before the Commissioner, or arrangements 
made for one to be held during the period of continuance of the 
hearing until December 3. 4 lineup was feasible under the circum- 
stances but the police apparently were satisfied by the photo- 
graphic identification and apvellant's own story about the robbery 
that they had the richt man. 
Why a corporeal jcentification is more reliable than a 

photographic identification and should be preferred is well 
stated in WALL, EYDWITHESS IDENTIFICATION IN CRIMIMAL CASES, 68 

Where a photograph has been identified as 

that of the guilty party any subsequent 

corporeal identification may be basec not 

upon the witness’ recollection of the 

features of the cuilty party but upon his 

recollection of the photograph. Thus, 

although a witness who is asked to attempt 

a corporeal icentification of a rerson whose | 

photograph he has previously identified may 

say 'That’s the nan that did it' what he may 


actually mean is, ‘that's the man whose 
photograoh I identified.’ 


While the Government's case was based entirely on ‘identifi- 


cation, only two of the four persons who were present, other than 


t 


“the robbers, identified appellant. 


Qne iwentifiec hin corsoreally at a ereliminary earing held 
two weeks after the event uncer circumstances which Jeprived 
appellant of due process of lav. ‘ne other identifier him corvore- 
ally in court one vear and one week after the event. Both had 
icentified hin from chotocrashs ivnroperly exployed which caused 
them to err ix identifying apnellant's photograph. Simmons v- 
United States, 390 U.S. 377, 384, 38 S. Ct. 967, 19 Sb. Mea.2d 
1247 (19¢2) 

3oth in-court identifications were inadmissible; Donaldson's 
>because it was taintec by nis reeliminary hearing identification 
which had denieé aneellant cue process of law and it was not other~ 
wise supported by an in¢ependent source, and Lukat'’s because it 
vas tainted by his prior ic.ntification which was 2 photographic 
one wuich denie¢ apreilant due process of lav. 

The admission of the in-court identifications substantially 


affected appellant's richts ané this court may vive relief under 


Rule 52(b), F-R-C.P. “oloron v. United States. _/33_ Bop. D.C-__ 


JOB __, 408 F.2G 1306 (1968) 
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The judgment of the District Court should be reversed because 


of constitutional error in admitting the in-court identification 


of appellant by the witnesses. 


resnectfully submitted, 


Richard L. ‘‘alsh 


1120 Investment Building 
Washington, D. C. 20005 


Attorney for Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 

Whether the pre-trial identification procedures were 
suggestive and created a substantial likelihood of mis- 
identification of appellant at trial. 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,049 


UNITED STATES OF AMERICA, APPELLEE 
uv 


TERRANCE G. BLAIR, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 12, 1969, the grand jury returned an 
eleven-count indictment charging appellant and two co- 
defendants, Charles E. Jones and Alfred L. Sweeney, with 
armed robbery, robbery, assault with a dangerous weapon 
and carrying a dangerous weapon, in violation of 22 D.C. 
Code $$ 3202, 2901, 502 and $204, respectively. All the 
charges arose from a robbery of King’s Liquor Store in 
Southeast Washington on November 12, 1968. Sweeney 
entered a plea of guilty to one count of armed robbery 


(1) 


2 


on May 20, and on September 12 the District Court 
granted appellant’s motion for relief from prejudicial 
joinder, thereby severing him from his other co-defendant, 
Jones, who was undergoing a mental examination at 
Saint Elizabeths Hospital. Appellant went to trial on 
November 19, 1969, before the Honorable June L. Green 
and a jury. On November 20 the jury found him guilty on 
two counts of armed robbery and two counts of assault 
with a dangerous weapon. On February 17, 1970, appel- 
lant was sentenced to imprisonment for three to fifteen 
years on each of the armed robbery counts and three to 
nine years on each of the assault with a dangerous weapon 
counts, the sentences to run concurrently. This appeal fol- 
lowed. 

On December 3, 1968, a preliminary hearing for the 
three defendants was held before the United States Com- 
missioner. Appellant was represented by an attorney 
from the E. Barrett Prettyman Legal Internship Pro- 
gram at Georgetown University. Prior to the hearing 
Sweeney had been identified by Richard Donaldson, a clerk 
in the liquor store and a witness to the crime, from a 
spread of photographs shown to him the day after the 
crime. Donaldson had also identified Sweeney at a line- 
up (P.H. Tr. 10, 12). Jones had been identified at a line- 
up by Fred Lukat, manager of the liquor store, who had 
also witnessed the crime (P.H. Tr. 27). Appellant was 
told that Donaldson had previously identified one of the 
other defendants and that he had a right to a lineup. 
However, against the advice of his counsel, appellant 
elected to waive the right to be placed in a lineup (P.H. 
Ty, 4-7). Thereafter, at the preliminary hearing, appel- 
lant was identified by Donaldson as one of the robbers 
whom he had a good opportunity to observe (P.H. Tr. 12- 
18, 16, 22). Lukat was not at the hearing because of 
illness (P.H. Tr. 29). 

At trial the District Court held an evidentiary hear- 
ing on appellant’s motion to suppress testimony relating 
to his identification (Tr. 5-46). Lukat testified that at the 
time of the robbery, about 3:00 p.m., he was in the back 
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of the store checking in some merchandise when he was 
accosted by two men with guns. One asked him where the 
gun was kept in the store. Lukat told him it was kept by 
the cash register up front. The gun was taken by the rob- 
ber, who then ordered Lukat to open the cash register 
from which money was emptied (Tr. 7). Lukat testified 
that the store was lighted and he could see the man’s face 
clearly. He saw two others with guns on Donaldson. Then 
Lukat was marched back to the rear, where Donaldson 
had also been taken, to open the safe. The same gunman 
who took Lukat to the cash register took him back to the 
safe (Tr. 8-9). 

Lukat estimated the time elapsed at the cash register 
at about two or three minutes and at the safe four or 
five minutes (Tr. 10). He identified appellant as the rob- 
ber who had taken him to the cash register and the safe 
and said, “He was the main speaker as far as I was con- 
cerned” (Tr. 13). He stated that the image of the man 
who had held up the store had stuck with him (Tr. 21- 
22), especially as to his eyes and broad nose. 

On the day of the robbery Lukat gave descriptions to 
the police of the two men who had first accosted him. He 
described appellant as looking “like he had a little 
goatee . . . like somebody hadn’t shaved in a while” (Tr. 
11). Lukat was shown Government Exhibit 1-B, a photo- 
graph which had an inked-in goatee. He testified that this 
was one of a number of photographs he had been shown 
the day after the robbery and that he had identified the 
person in the photo as one of the robbers. The photo- 
graph did not then have the inked-in goatee, Lukat indi- 
cated that no suggestions of any kind had been made to 
him about the persons in the photographs and that the 
pictures had been all “mixed up” (Tr. 13-15). 

Donaldson testified that he was at the counter in the 
front of the store when two men walked by toward the 
back of the store. Two more men entered; one asked for a 
match, and the other pulled a gun and announced a 
holdup. Donaldson was ordered to stand with his hands 
on a Coke machine until one of the two asked Donaldson 
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to show him where the safe was. Donaldson told them that 
only Lukat knew the combination. Lukat then was or- 
dered back, and Donaldson stood beside the group at the 
safe as Lukat opened it (Tr. 26-27). Donaldson got a close 
look at the face of the man who had escorted Lukat and 
identified appellant as that man (Tr. 28). 

Donaldson was shown Government Exhibit 1-B and 
jdentified it as one of the photographs exhibited to him 
on the day after the offense, but he stated that the 
inking was not on the photo when he had seen it (Tr. 
30-81). He described appellant as having a “fuzzy or 
sort of unkept” mustache (Tr. 32-33). 

Detective Harry Noone testified that Government Ex- 
hibit 1-B was one of a group of seven photographs of dif- 
ferent individuals shown to Lukat and Donaldson the 
day after the crime. On the day the robbery occurred the 
police had exhibited another two or three dozen photo- 
graphs from which the witnesses had made no identifica- 
tion (Tr. 34-89). Noone confirmed that both Lukat and 


Donaldson had independently picked out Government Ex- 
hibit 1-B as the photograph of one of the robbers. He 
testified that his partner had subsequently inked in the 
goatee on the picture (Tr. 36-38, 40). 

At the conclusion of the evidentiary hearing, the trial 
judge found: 


[Bloth complaining witnesses, Mr. Lukat and Mr. 
Donaldson, have been able to identify independently 
the defendant, in the first instance from photographs 
from which they selected the picture of the defendant 
Blair, and they have been able to identify him since 
that time in the courtroom. Both identifications will 
stand. (Tr. 46.) 


Thereafter the jury was empaneled. In the course of the 
trial, Lukat and Donaldson repeated the substance of their 
identification testimony before the jury as well as other 
evidence pertaining to the commission of the robbery 


1The photograph of appellant had been taken in July 1963 (Tr. 
41). 
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(Tr. 67-80, 84-85, 90-101). The series of photographs 
shown to the witnesses by Detective Noone on the day 
after the robbery was also introduced into evidence (Tr. 
112-116, 126). 


ARGUMENT 


The pre-trial identification procedures were not sug- 
gestive and did not create a substantial likelihood of 
misidentification of appellant at trial. 


(Tr. 5-46, 150, 174-177; P.H. Tr. 1-29) 


Appellant contends that the in-court identifications by 
Lukat and Donaldson were improper. As to Donaldson, 
he argues that the circumstances of the identification at 
the preliminary hearing, when only the three defendants 
were present, one of whom (Sweeney) Donaldson had 
previously identified, were so suggestive as to taint Don- 
aldson’s later in-court identification. As to Lukat, appel- 
lant apparently relies on the fact that Lukat made no 
physical identification of him for more than a year after 
the event. 

The argument is clearly without substance under the 
applicable decisions. Simmons v. United States, 390 U.S. 
377 (1968); Stovall v. Denno, 388 U.S. 293 (1967) ; 
Clemons v. United States, 183 U.S. App. D.C. 27, 408 
F.2d 1230 (1968) (en banc), cert. denied, 394 U.S. 964 
(1969). Both witnesses testified that they had ample op- 
portunity to observe appellant during the robbery. The 
circumstances regarding the photographic identifications 
made the next day were free from any suggestiveness. 
As to the preliminary hearing, we submit on the basis 
of the record that appellant waived any right to com- 
plain about the potential suggestiveness of the identifica- 
tion which was made there by Donaldson. There is, how- 
ever, no need to decide this question, since regardless of 
whether or not a valid waiver was given and whether 
or not the identification at that time was suggestive, it 
is evident that Donaldson’s in-court identification had an 
independent source, namely, his initial viewing of appel- 
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lant during the robbery and the photographic identifica- 
tion the next day.? The fact that a year elapsed between 
Lukat’s in-court identification and the crime obviously 
does not render his testimony inadmissible but merely 
goes to the weight to be given to that testimony by the 
jury, which obviously chose to accept it.* 


2No evidence concerning either the lineup or the preliminary 
hearing identification by Donaldson was heard by the jury. Both 
Donaldson and Detective Noone did testify before the jury with 
respect to the photographic identification. 

We note that appellant appears to argue that the photographic 
showing was improper since he was in the hospital at the time, 
having been shot the night following the robbery (see Tr. 150). 
Noone testified, however, that he did not learn of the shooting 
(which appellant later said had been perpetrated by his co-defendant 
Jones) until two days later, and that he was unable to talk to 
appellant until his discharge nine days after the offense owing to 
appellant’s critical condition (Tr. 174-177). The showing of the 
photographs was thus warranted in the interests of obtaining @ 
prompt, reliable identification. Cf. United States v. Green, D.C. Cir. 
No. 22,710, decided November 12, 1970; Solomon Vv. United States, 
183 U.S. App. D.C. 103, 408 F.2d 1306 (1969) ; Russell v. United 
States, 188 U.S. App. D.C. 77, 408 F.2d 1280, cert. denied, 395 
U.S. 928 (1969); Wise v. United States, 127 U.S. App. D.C. 279, 
$83 F.2d 206 (1967), cert. denied, 390 U.S. 964 (1968). 


3 We are not unmindful of this Court’s observations in United 
States v. Gaines, D.C. Cir. No. 28,369, decided August 27, 1970, 
regarding the failure of the police to “conduct a formal, in-person, 
untainted identification as soon after an accused’s apprehension 
as is practicable . . . .” Slip op. at 4. We submit, however, that 
Gaines is sufficiently distinguishable on its facts to merit only 
passing mention here. Most significantly, Gaines was a narcotics 
case involving a single undercover police officer who purchased 
narcotics from the defendant on only one occasion. Such cases 
present special problems in the area of identification, as this Court 
has often recognized. E.g., Ross v. United States, 121 U.S. App. D.C. 
233, 349 F.2d 210 (1965). Moreover, in the case at bar appellant 
was identified in person by Mr. Donaldson at the preliminary hear- 
ing only three weeks after the robbery. This fact, together with the 
fact that appellant waived whatever right he had to be placed in 
a lineup—assuming arguendo that he had any such right—should 
vitiate any conceivable error arising from the absence of a 
corporeal identification of appellant by Mr. Lukat prior to trial. 


7 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A, TERRY, 
Rosert A, SHUKER, 
Assistant United States Attorneys. 


RICHARD B. KIRKPATRICK, 
Attorney, Department of Justice. 
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